United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of Columbia 

• . ; 

OCTOBER TERM, 1932 


GIOVANNI IMPIRIALE, ALIAS ANDREA BURRICEI 

APPELLANT, 


WILLIAM N. DOAK, SECRETARY OF THE LABOR 
DEPARTMENT OF THE UNITED STATES. ~ 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED NOVEMBER 8, 1932 


PRINTED JANUARY; 24, 1933 


t 






Court of Appeals of the District of Columbia 

OCTOBER TERM, 1932. 

No. 5845 


GIOVANNI IMPIRIALE, ALIAS ANDREA BURRICEI, 

APPELLANT, 


vs. 


WILLIAM N. DOAK, SECRETARY OF THE LABOR 
DEPARTMENT OF THE UNITED STATES, AP¬ 
PELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original 


Caption . a 

Petition . 1 

Motion for an order to suppress and return evidence. 3 

Order for appearance. 3 


Motion for an order to suppress and return evidence denied: 
issuance of rule to show cause refused: petition dismissed 
with costs: appeal noted and undertaking to act as a 


cost bond fixed. 4 

Memorandum : $50 deposited by Hudson on appeal. 5 

Assignments of error. 5 

Designation of record. 5 

Clerk's certificate. 6 


Print 

1 

1 

3 

3 


4 

5 
5 


Judd & Detweiler (Inc.), Printers. Washington, D. C., January 10. 1933. 












Court of Appeals of the District of Columbia 

I 

— 

No. 5845. j 

Giovanni Impiriale, &c., Appellant, 

vs. 

William N. Doak, Secretary, &c.j 

* 

— 

a Supreme Court of the District of Colombia. 

At Law. 

No. 81505. j 

Giovanni Impiriale, alias Andrea Burricei,| Petitioner, 

vs. j 

William N. Doak, Secretary of the Labor Department of 

the United States, Respondent, j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cjourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Petition. j 

i 

Filed July 6, 1932. 

In the Supreme Court of the District of Cblumbia. 

i 

At Law. 

I 

No. 81505. 

Giovanni Impiriale, alias Andrea Burricei, Petitioner, 

vs. | 

William N. Doak, Secretary of the Labor Department of 

U. S., Respondent. 

1. Petitioner is a resident of Buffalo, New York, and re¬ 
spondent is a resident of the District of Coluijibia and is 
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Secretary of Labor of the United States of America with 
supervision of the deportation of aliens. 

2. On or before May 4, 1932, without any jurisdiction, 
authority, warrant of arrest, warrant of deportation, 
search warrant or otherwise, through his agents and in¬ 
spectors, respondent seized and arrested this petition- in 
his residence, threw him into jail, coerced him with threats 
and intimidation to make certain statements and took from 
him certain documents and papers, to-wit, two permits, and 
and then held him in incommunicado and without and de¬ 
nied the aid and advice of friends and counsel for some 
days; there was no charge during all this time pending 
against petitioner. 

3. That the said respondent, his assistants, agents, at¬ 
torneys and inspectors propose and intend to use the fore¬ 
going evidence, documents and papers so unfairly, illegally 
and forcibly taken in (1) a criminal prosecution under sec¬ 
tion 22 of the Act of May 26, 1924, and (2) in proceedings 
on the charges in a warrant of arrest and deportation there¬ 
after instituted; and that by reason thereof and of 

2 the facts set forth, petitioner’s rights under the laws 
and the Constitution of the United States have been 
and will be violated unless the Court orders the suppres¬ 
sion and return prayed for. 

Wherefore petitioner prays that William N. Doak, Sec¬ 
retary of Labor of the United States, his assistants, agents, 
attorneys and inspectors be notified and that the Court di¬ 
rect and order the said Secretary of Labor, his assistants, 
agents, attorneys and inspectors to return said statements, 
evidence, documents and papers and all copies and photo¬ 
graphs of same to the petitioner and destroy all record 
of same in the possession of the United States and its offi¬ 
cers, and he will ever pray. 

GIOVANNI IMPERIAL, 

Alias ANDREA BURRICIE. 


State of Michigan, 

County of Wayne, To wit: 

I, Giovanni Impiriale alias Andrea Burricei, being first 
duly sworn, depose and state that I am the petitioner in the 
foregoing petition, that I have read same and the facts 
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I 

j 

stated therein are true to the best of my knowledge, infor¬ 
mation and belief. 

GIOVANNI IMPERIAL, 

Alias ANDREA BpRRICIE. 

Subscribed and sworn to before me this 2nd day of July 
iqqo 

v. giul|ano, 

Notary Public. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

3 Motion for an Order to Suppress and Return Evi¬ 
dence. 

Filed July 6, 1932. 


* 


Now comes the Petitioner and moves the Court to enter 
an order directing the Respondent to return 'to the Peti¬ 
tioner all the statements, evidence and papers! taken from 
the Petitioner as set out in the Petition, and order further 
that the same be suppressed as evidence. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

i 

To William N. Doak, Esq., Secretary, &c.: 

Take notice that I will call up the above rriotion at 10 
o’clock A. M. July 30, 1932. j 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

Order for Appearance. 

Filed July 29, 1932. 

# * * # # # + 

The Clerk of said Court will please enter our! special ap¬ 
pearance herein in order to object, on behalf! of the re¬ 
spondent, to the jurisdiction of this Court ovQr the peti¬ 
tioner’s application herein. 

LEO A. ROVER,! 

United States Attorney for 

the District of Columbia. 

J. J. WILSON, 

Assistant United States Attorney. 
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4 Supreme Court of the District of Columbia. 

Friday, August 5, 1932. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

******* 


This cause came on to be heard upon the petitioner’s 
motion filed herein and entitled, “Motion for an order to 
suppress and return evidence,” the respondent appearing 
specially in order to object to the jurisdiction of the Court 
over the petitioner’s application herein; and after hearing 
argument by both counsel for the petitioner and for the 
respondent, the Court having treated petitioner’s said mo¬ 
tion as an application for it to lay a rule upon the respond¬ 
ent to show cause why the prayers of the petitioner's peti¬ 
tion tiled herein and entitled, “Plenary petition to sup¬ 
press and return statements, evidence, documents and 
papers,” should not be granted: and upon consideration 
thereof, it is, by the Court, this 5th day of August, 1932, 

Ordered that the petitioner’s said motion be and the 
same is hereby denied: and it is 

Further ordered that the issuance of a rule to show 
cause against the respondent herein be and the same is 
herebv refused: and it is 

Further ordered that said petition entitled, “Plenary 
petition to suppress and return statements, evidence, docu¬ 
ments and papers,” be and the same is hereby dismissed, 
with costs to be taxed against the said petitioner. 

From the foregoing judgment the petitioner by his at¬ 
torney of record, in open court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is herebv fixed in the sum of 
One Hundred Dollars with leave to deposit Fifty Dollars 
cash with the clerk in lieu thereof. 
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5 Memorandum. 1 

i 

August 29, 1932.—$50 deposited by Hudson on appeal. 

i 

Assignments of Error. 

Filed August 29, 1932. i 

i 

* 4 # # * «j • 

Now comes the petitioner and makes and fi^es the follow¬ 
ing assignments of error on his appeal to the; Court of Ap¬ 
peals : 

1. The Court erred in dismissing the petition. 

2. The Court erred in holding that the Court had no 
jurisdiction to suppress evidence and require the return 
by respondent of papers illegally taken by him from the 
petitioner. 

3. The Court erred in refusing to suppress} the evidence 

and require the return of the papers and documents as the 
petition was not answered and no evidence offered by re¬ 
spondent. 1 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

Designation of Record. 

Failed August 29, 1932. j 

• # # # 4 4 I 4 

i 

Now comes the petitioner and directs the (Jlerk to copy 
into the transcript the following papers: 

1. The petition and motion. 

2. Respondent’s points and authorities and appearances. 

3. Final judgment. 

4. Assignments of Error. 

5. Designation of Record. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

6 Supreme Court of the District of Coliimbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 5, both inclusive, tjo be a true 
and correct transcript of the record, according t|o directions 
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of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 81505 at Law, wherein Giovanni 
Impiriale alias Andrea Burricei, is Petitioner and William 
N. Doak, Secretary of the Labor Department of the United 
States, is Respondent, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of October, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5845. Giovanni Impiriale, &c., appellant, vs. William 
N. Doak, Secretary, &c. Court of Appeals, District of Co¬ 
lumbia. Filed Nov. 8, 1932. Henry W. Hodges, Clerk. 
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Court of Appeals 

OF THF DISTRICT OF COLUMBIA 

| 

-No. 


(iIOVANXI IMPIKIAI.E, &C., 

A ppelhmt. \ 


William X. Doak, Secretary, 

. 1 1 >/teller. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

i 

This is an appeal from a judgment of tint Supreme 
Court of the District of Columbia entered Augpst 5, 1032 
(R. 4) sustaining a demurrer to a petition to suppress and 
return statements, evidence, documents and papejrs. 

Appellant alleges he is a resident of Buffalo, New York, 
and appellee is Secretary of Labor of the Cnijed States 
with supervision of deportation of aliens and resides in this 
District. i 

That, on May 4, 1032 appellee beyond and in! excess of 
his jurisdiction unlawfully without any warrant, indictment 
or search warrant arrested appellant, threw liitn in jail, 
held him incommunicado and by threats and intimidation 
coerced him to make statements and took two permits from 
him: there was no charge whatever made against appellant. 

Thereafter a warrant for arrest for deportation was 
issued by appellee against appellant and it is alleged that 
appellee intends and purposes to use said Statements 

against appellant on : 

■ 

(1) a proposed criminal prosecution under Section 22 


o 


of the Act of May 2fi, 11)24 which denounces the making or 
use of certain permits: 

<2i a proposes! deportation proceeding; 

The pending petition was filed to require the return and 
suppression of tin* two permits and all statements and evi¬ 
dence so illegally taken by appellee from appellant. 

Appellee appeared specially and objected to the juris¬ 
diction of the lower Court. which objection was sustained 
and the petition dismissed. 


Assignments of Error . 

1. The Court erred in dismissing the petition. 

2. The Court erred in holding that the Court had no 

w 

jurisdiction to suppress evidence and require the return by 
respondent of papers illegally taken by him from the peti¬ 
tioner. 


2. The Court err<*d in refusing to suppress the evidence 
and require the return of tin* papers and documents as the 
petition was not answered and no evidence offered by re¬ 
spondent. 


ARGUMENT. 


POINT I. 


A plenary summary petition is the proper remedy 
for return and suppression of documents and state¬ 
ments illegally taken from individuals and service of 
a copy of the petition is all that is required. Dismissal 
of such petition is appealable. 


The petition is in the form approved by I\ S. Supreme 
Court (Weeks v. C. N.. 222 U. S. 382 ), and it was duly 
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served, as well as the motion, by U. S. Marshal, just as in 
the Weeks case, the Go-Bort Importing Co. case, 282 U. S. 
352, 75 L. ed. 275 and V. 8'. v. Lcfkoicitz, 283 U. S. 452, 
where there was no service of summons as far asj counsel can 
ascertain, and the petition should be taken as confessed ami 
the motion granted, unless an answer is tiled! joining an 
issue, and in that event, there should then be a Ijearing with 
admission of testimony, as was done by Mr. Justice Proctor 
recently in the Doris v. Borer and Gloss ford cases, and in 

i 

the general and usual practice in Federal Courts. 

It has not been held that a summons, or a rule, should 
issue and be served, all that is necessary is thfcit the peti¬ 
tion be filed and served, ami in the instant case a motion 
was also served so that the Respondent has had full notice 
and ample time; the motion is the equivalent ofja rule, and 
probably a summons also. 

Mr. Justice Proctor did not hold that a shannons or 
rule was necessary, for had he held that he would simply 
have quashed the service of the motion and petition and 
left the action on the docket for a summons or rule to issue: 
instead he held there was no jurisdiction in the lower court 
for such a petition and refused to allow a summons or rule, 
and to grant the petition. 

Some vears ago under Chief Justice McCov; the lower 
Court stopped for awhile issuing Rules, stating ttyat motions 
were equivalent to Rules, less expensive, less labor for the 
Court and just as effective. 

Under some of the decisions if an appeal isi not taken 
and sustained the decision would be res judicOto on the 
trial of any future indictments or deportation proceedings; 
of course, we are not conceding that result, bui there are 
decisions to that effect. 


Dickhort v. United Rtotcs, 57 App. I). C. 5; is a case 
where premises searched by Prohibition Officer)* and cer¬ 
tain liquors seized. Information was filed by tliej U. S. Dis¬ 
trict Attorney in the Police Court. The accused filed the 
motions to quash the search warrant, upon the ground that 
it was improvidentlv issued and was without probable 
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cause. The police court after hearing the testimony 
i|unshed the sesirch warrant ami discharged the defendants. 
The defendant then moved for a return of the property 
seized under the warrant, which motion was not granted, 
it being held that the evidence was insufficient to sustain 
the burden of proof placed on the defendants for the return 
of property. This ruling is assigned as error. 


The (’ourt said: “It is claimed on behalf of the govern¬ 
ment that the order refusing to return the property was 
not a final order, and that consequently the present pro¬ 
ceedings should be dismissed citing railed Slates v. Mat- 
tin (fit/, 52 App. I). <\ 1SS. 2S5 F. ‘.122. We think this claim 
untenable. The order, if unreversed, will have the effect 
of depriving*the defendants of proj>erty to which they claim 
ownership. It seems unnecessary to discuss this point, since 
such orders are treated as final in manv decisions herein- 
after referred to. Reversed. Perlman v. United States, 247 
T\ S. 7. fi2 L. ed. 050 held that trite re the /tetition was filed 
for suppressingj of returning eridence before the indictment 
oi* informal ion . that the order denying same was final and 
appealable. 

It was also held that the finality essential to sustain an 
a/tpeal is not irantiny in an order which denies a petition by 
which a witness, who offered in evidence in an equity suit 
certain exhibits owned bv him that the court later ordered 
impounded in the custody of the clerk, seeks to enjoin on 
constitutional grounds the use of such exhibits before the 
grand jury as a basis for an indictment for perjury alleged 
to have been committed in such suit. 


The court stated at page 12: 

‘‘The United States makes a motion to dismiss on 
the following grounds: 

M. Appellant has no interest in the subject- 
matter of and is not a party to the equity suit out of 
which the appeal arises; 

2. The order of the district court, if considered 
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i 
| 

as a part of the criminal proceeding, is riot final, but 
merely interlocutory and therefore not renewable by 
this Court.* 

We think the motion should be overruled. Re¬ 
ferring to the impounding order, it will be seen that 
the government was not one of those for whom the 
use of the exhibits was reserved. It, therefore, had 
no rights under the order. Its rights—oif, it is more 
accurate to say, its powers—were of different origin 
—were governmental—and would affect Perlman bv 
their exercise. We think, therefore, tlujt he could 
intervene to oppose* and urge in opposition property 
and constitutional rights and their sanctions. His 
petition was in effect independent, and did not lose 
its character by being entitled in the equity suit. 

The second contention of the government is some¬ 
what strange; that is, that the order granted upon 
its solicitation was not final as to Perlnian, but in- 
terloeutory in a proceeding not yet brought and de¬ 
pending upon it to be brought. In other words, that 
Perlman was jiowerless to avert the mischief of the 
order, but must accept its incidence and seek a 

reinedv at some other time and in some!other wav. 

• 

We are unable to concur." 

The Court will note that the Cotjcn case belori' cited and 
approved this case as decided, but held that where, as in the 
Cof/cn case the indictment was returned before ihe petition 
was filed the order denying relief was interlocutory and not 
appealable, and the matter could again be gone into on the 
trial of the indictment, but the Court cited Doicling v. 
Collins, 10 F. (lid) 32 (C. C. A.), which held that where 
the petition was filed before the indictment, and denied, it 
was appealable and if not appealed the decision became res 
judicata and the question could not be raised again on 
the trial of an indictment thereafter. 

I 

i 

Then came the Co-Bart Importing Co. case below which 
cited all the above cases and held again that | where the 


i 
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petition was filed before the indictment or information that 
an order denying the relief was final and appealable and 
it sustained the appeal and reversed the case and granted 
the relief. 


It will be noted that Kssyee Co. v. U. S ., 262 V. S. 151, 
67 L. ed. 1)17. cited and approval in the Coyen cast*, is one 
case where the petition was filed after both the corporation 
and the individual had been indicted, but as it was entitled 
as a separate proceeding from tin* indictments, it was held 
to be a special petition and the order denying relief was 
final and ap]salable: that it could not la* heard by a jury 
but must be tried by the Court below, with right of review 
of both law and tacts by the apjadlate courts. 


In Coyen v. United States , 1178 V. 
tion -75. the court said: 


S. 221, 7:? Law Edi- 


“Motion for the return of papers and the sup¬ 
pression of evidence made in the cause in advance of 
the trial under this rule of practice, must be differ¬ 
entiated from inde/tendent proceedings brouyht for a 
similar purpose , trhere the proceediny is a plenary 
one , like the bill in Doirliny V. Collins (C. <\ A. 6th), 
10 F. (2d) 62, its independent character is obvious; 
and the appealability of the decree therein is un¬ 
affected by the fact that the purpose of the suit is 
solely to influence or control the trial of a pending 
criminal prosecution. Application for return of 
papers, or other property may, however, often be 
made by motion or other summary proceeding, by 
reason of the fact that the person in jmssession is 
an officer of the court. See United States v. Maresca 


(I). C.), 266 Fed. 713. Compare Weinstein v. Alt. 
Cen. (C. C. A. 2d), 271 Fed. 673. Where an applica¬ 
tion is filed in that form, its essential character and 
the circumstances under which it is made will deter¬ 
mine whether it is an independent proceeding or 
merely a step in tin* trial of the criminal cast*. The 


independent character of the summary proceedings is 
clear, eren irhere the motion is filed in a criminal case, 
irhenerer the application for the papers or other prop¬ 
erty is made by a stranger to the litigation (compare 
E.r parte Tiffany, 252 V. S. 52), or irher^rer the mo¬ 
tion is tiled before there is any indict me ni or informa¬ 
tion against the morant, like the motion #j in Perlman 
v. United States, 247 U. S. 7; or wherever the crim¬ 
inal proceeding contemplated or j>endinjg is in an- 
other court, like the motion in Dier v. Panton, 2(52 
1'. S. 147; or wherever the motion although entitled in 

i 

the criminal case, is not tiled until after the criminal 
prosecution has been disposed of, as where under the 
National Prohibition Act a defendant seeks, after 
acquittal, to regain possession of liquor Seized. And 
the independent character of a sutnmary proceeding 
for return of papers may be so dear, thtit it icill be 
deemed se/tarate and distinct, eren if j a criminal 
prosecution against the morant is pending in the 
same court. This was true in Essgee ('o. v. United 
Stales, 2(52 l\ S. 151, where the petition Was entitled 
as a separate matter and was referred to by the 
court as a special proceeding/’ 


This case is different from the Go-Part case in that in 
this case the petition was filed after indictment and the 
order appealed from is therefore held to be interlocutory. 

In Go-Part Importing Co. v. United States of America, 
282 U. S. 344-358, 75 L. ed. 374, the lower court denied a 
petition against the United States District Attorney to en¬ 
join the use as evidence of books and papers alleged to have 
been seized in violation of the 4th and 5th amendments. 
The U. S. Supreme Court reversed this order and held: 

“An order of a Federal district court I denying a 
motion for an order directing the return j of papers, 
alleged to have been unlawfullv seized, ii final and 
appealable as to persons against whom nb informa- 
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tion or indictment lias been found or returned, al¬ 
though a complaint has been tiled against them, 
which, however, fails to state an offense." 

And the Court said: 

•‘When the application was made, no information 
had been found or returned atjainst (Iowan or Hartals. 
There was nothing to show that any criminal pro¬ 
ceeding would ever be instituted in that Court 
against them. Host v. United States . 161 l\ S. 583. 
And, as above shown, the complaint does not state 
an offense. It follows that the order of the district 
court was not made in or dependent upon any case 
or proceeding there pending and therefore the order 
as to them was appealable. Coijen v. L . N., 278 V. S. 
221: Hartman v. United States , 247 I\ S. 7: liordeau 
v. McDowell, 256 C. £. 465." 

The court held that the prosecuting oflicer with his evidence 
is under th<* charge of the District Attornev and therefore* 
is subject to any order against the District Attorney. The 
judgments below were* reversed, and the* lower ceuirt ordered 
and directed! to enjoin the C. S. Atte)rne»y and the spe*cial 
agent from using papers as e*vidcnce* and to re*turn the* 
same* to the petitioners. 

The Court will ne>te that the Supreme Court of the* United 
State*s made erne decision he*re*in as to the Ceu-poration which 
was never indicted and another as to the individuals (lowen 
ami Hart els, whe> were both Later indictee!, but the* ele*cisie>ns 
as te> the corporation and as to the* individuals is the same*, 
that is that the* order was appealable: we only quoted the 
portion as te> the individuals. 

In U. S. v. Lefkoiritz , 285 U. S. 452, there was a com¬ 
missioner's warrant of arrest. Ne> search warrant and then 
an arrest ami a search ami seizure e>f papers. e»tc. No men- 
tiem is made of an indictment. Mr. Justice Hutler said for 
the* Court: 


“January 21, 11KH, the District Court on the* ap- 
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plication of Lefkowitz issued an order io show cause 
why the court should not make an order for the sup¬ 
pression of evidence obtained by reason jof the search 
of the room and for the return of ajll the books, 
papers and other things belonging tjo Lefkowitz. 
With the exception of some things that 11he prosecut¬ 
ing attorney did not wish to retain as evidence and 
which he had returned to Lefkowitz before the hear¬ 
ing, all the papers and articles seized were produced 
and submitted to the court. The government sub- 
mitted, in opposition to respondents* nation, affida¬ 
vits of its attorney, the deputy marshal land throe of 
ihe four prohibition agents. 

The District Court denied respondents' motions. 

The Circuit Court of Apj>eals reversed. 52 F. 
(2) 52. * * * i 


The decision that does control is C<\-Bart Co. v. 
Cnited States , 2S2 F. S. .*144. Indeed, thi!s case differs 
in its essential facts from that one so ^lightly that 
what is said in that opinion in characterizing the 
search made will apply with equal force! to this one, 
which must accordingly be held unreasonable.” 


lie said again: j 

i 

“ Respondents' paper# were wanted by the officers 
so tel if for use as e rid cnee of crime of which respond¬ 
ents were accused or suspected. They could not law- 
jut Ip be searched for and taken even under a search 
warrant issued upon ample evidence and precisely 
describing such things and disclosing exjactly where 
they were, (touted v. Cnited States , 25;*j> U. S. 298, 

:no” i 

I 

In Lamb v. C rawer , 285 U. S. 217, decided March 14, 

i 7 

1932, the V. S. Supreme Court held that where an ancillary 
petition for contempt, filed in a pending Equity suit, was 
dismissed, the order of dismissal of the ancillary petition 
was appealable and stated: 

i 

“The decree of the District Court, dismissing the 


i 
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petition, finally adjudicated the rights asserted hi/ it. 
Shaffer v. ('art (O’, 252 1'. S. 27, 44; The Besaro, 255 
l\ S. 210, 217; Rosen her// Bros. <0 Co. V. ('art is 
Bromi. ('o., 200 V. S. 510, 517. The proceeding, based 
on transactions had with the property involved in 
tin* principal suit, was in aid of that suit and of any 
d<*cm» which might be entered in it. It could be 
maintained, independently of the suit, either before 
or after the decree was entered, so long as it re¬ 
mained unsatisfied: and the appeal was not de¬ 
pendent upon any ap]>ea 1 from the deem*. See Root 
V. Woolirorth , 150 1’. S. 401, 411; Leman V. Frontier- 
Arnold ffinyc Last ('o., supra; (Jompers v. Backs 
Store <1- Ran ye Co., supra . pp. 451-452; Independ¬ 
ent ('oat amt ('oke ('o. V. I nited States , supra." 


POINT II. 


The remedy is available against the respondent 
Secretary of Labor, or any other official or officer of 
the United States where the evidence is taken by an 
officer or agent of the United States, or such assists 
in taking the evidence, illegally and unlawfully. 


In Federal Trade ('ommission v. 
264 S. 21)8 at .*505, 68 L. cd. 606 at 


American Tobacco ('o., 
700 Mr. .Justice Holmes 


said: 


'‘Anyone who resjiects the spirit as well as the 
letter of the 4th amendment would be loath to be- 
liere that Coni/rcss intended to authorize one of its 
subordinate ayencics to sweep all our traditions into 
the fire {Interstate ('ommerer ('ommission V. Brim- 
son. 154 I*. S. 447, 470, .‘>8 L. ed. 1047, 1058, 4 Inters. 
Com. Rep. 545, 14 Sup. Ct. Rep. 1125), and to direct 
fishing expeditions in to private papers on the pos- 
sibilitv that thev mav disclose evidence of crime. 
We do not discuss tin* questions whether it could do 
so if it tried as nothiny short of the most explicit 
lanyuuye would induce us to attribute to ('ouyress 
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that intent. The interruption of business, the pos¬ 
sible revelation of trade secrets, and the expense that 
compliance with the Com mission's wholesale demand 
would cause, are the least considerations! It is con¬ 
trary to the first principles of justice to allow a 
search through all the respondent's records, relevant 
or irrelevant, in the hope that something will turn 
up. The unwillingness of this Court to hjustain such 
a claim is shown in IJarriman v. Intestate Coin- 
merer Commission , 211 V. S. 407, 5 li L. jed. 25.*?, 20 
Sup. (4. Rep. 115." 


The Immigration Act forbids any arrest without warrant 

i 

except when alien is caught in act of entering illegally, and 
also forbids that any warrant be issued until thp Secretary 
has evidence of a deportable aer. j 


In Borden u v. McDoirell . 256 V. S. 471, at 47$; 65 L. ed. 
104S at 1051, a. plenary petition against Bordeati, a special 
assistant to the Attorney General of C. S., forj return of 
certain evidence which had been stolen by a tlip-d party, a 
private citizen and given to Bordeau, Mr. .Justice Day 
stated: 

“The 4th amendment gives protection against un¬ 
lawful searches, and seizures, and, as shown in the 
previous cases, the protection applies to (jorern- 
mental notion. Its origin and history clearly show 
that it was intended as a restraint upon the activities 
of a Sovereign authority and was not intended to be 
a limitation upon other than <jorernmental agencies ; 
as against such authority it was the purpose of the 
4th amendment to secure the citizen in tl|e right of 
unmolested occupation of his dwelling anjl the pos¬ 
session of his property, subject to the right, of seizure 
by process duly issued. 

In the present case the record clearly shows that 
no official of the Federal Government hadj anything 
to do with the wrongful seizure of the petitioner's 

I 

I 
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property, or any knowledge thereof until several 
months after the property had been taken from him, 

and was in the possession of tlie Cities Service Co. 

********* 

The 5th amendment, as its terms import, is in¬ 
tended to secure the citizen from compulsory testi- 
mout/ ayainst himself. It protects from extorted con¬ 
fessions, or examinations in court proceedings hi/ 
com /mlsort/ methods 

The warrants, hearings and decisions of the Secretary 
are quasi-judicial: all he lacks in deportation cases to make 
him a court is for some one to call him a court, although the 
methods of arrest and taking statements in contravention 
of the constitution and statutes qualify him to he a New 
York policeman. 

In ( . S. v. Lcfkoiritz , 2S5 Y. S. 452, in requiring the 
suppression and return of illegally taken evidence* Mr. 
Justice Butler stated for the Court: 

“The Fourth Amendment forbids even/ search 
that is unreasonable and is construed liberal!// to 
safeguard the rit/ht of privacy. Byars v. L. »S„ 275 
V. S. 2S, 52. Its protection extends to offenders 
as well as to the law abiding. Weeks v. C. S. 9 252 

C. S. 585. Af/nello v. C. S., 261) V. S. 20 ? 52. 

* * * * * * * * * 

Securitv against unlawful searches is more likelv 

to be attained bv resort to search warrants than bv 

• • 

reliance upon the sagacity and caution of petty 
officers while acting under the excitement that at¬ 
tends the capture of persons accused of crime. L. S. 
v. I\ irschcnblatt , 16 F. (2d) 202, 205. Co-Bart Co. 
v. L. S., supra , 558. 

********* 

The teachings of that great case were cherished 
by our statesmen when the Constitution was adopted. 
In Boyd v. t'nited States, supra, 650, this Court said: 


‘The principles laid down in this opinioA (Entick V. 
('arrinyton ) affect the very essence of constitutional 
liberty and security * * * They apply to all inva¬ 
sion* on the part of the Government and its em¬ 
ployees of the sanctity of a man's ho\ne and the 
privacies of life * * * .1 forcible and compulsory e.r- 
fraction of a mans own testimony or of his private 
papers to he used as evidence to convict him of crime 
or to forfeit his <foods is within the condemnation of 
that judyment. In this regard the Fourth and Fifth 
Amendments run almost into each other.!’ And this 
Court has always construed provisions of the Con¬ 
stitution having regard to the principles U]H>n which 
it was established. The direct operatioiji or literal 
meaning of the words used do not nieasure the 
purpose or scope of its provisions. MfCulloch v. 
Maryland . 4 Wheat. .*116, 406, 407, 421.! Boyd v. 
United States . supra. Byars v. United 
supra." 


States , ubi 


There was no warrant against Gowen or Bartel in 
Go-Bart Importiny Go. v. United States , 282 Uj. S. .‘152 at 
.*154: 75 L. ed. .‘175 at 381 where the Court said: j 

i 

•‘The commissioner acted not as a court or as a 
judge of any court, but as a mere officer of the 
district court in proceedings of which that court had 
authoritv to take control at anv timeJ Todd v. 
United Stales , 158 V. 8. 278, 30 L. ed. 082, 15 S. Ct. 
880, ubi supra; Collins v. Miller, 252 U. S. 364, 64 
L. ed. 616, 40 S. Ct. 347, ubi supra ; United States 
V. Berry (I). O.), 2 McCrary 58, 4 Fed. 770, supra; 
United States v. Casino (D. C.), 286 Fed. 076, 070. 
Notwithstanding the order to show cause was 

i 

addressed to the United States alone, this; is in sub¬ 
stance and effect a proceeding against the United 
States attorney and the special ayent in charye. The 
special agent in charge was prosecuting fitness. It 
was his duty under the statute to report | violations 
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to the United States attorney. Donnell// v. United 
States, 276 U. S. 505. 72 L. ed. 070. 48 S. Ct. 400. 
An<i lie was authorized, subject to the control of tin* 
United States attorney, to ‘conduct the prosecution 
at the committing trial for the purpose of having the 
offenders held for the actions of a grand jury/ 
U. S. <\ title 1*7, p. 11. It is immaterial whether 
he intended, or was personally, to conduct tin* 
prosecution before the commissioner. As the United 
States attorney had control of the prosecution before 
the commissioner, whether conducted bv his assist* 


ants or prohibition agents, the papers were held sub¬ 
ject to his control and directum although in the 
immediate care and custody of the prohibition officers. 
Ifr and the// roluntaril// came before the court to 
defend the seizure, the retention and proposed use 
of the papers ami so in effect became parties to the 
proceedim/s. By making the papers a part of 
O'Brien's affidavit they brought the papers within 
the power of the court and constructively into its 
]M>ssession, if indeed tin* papers had not already come 
within its reach. In so far as it purports to run 
against the United States, the form of the order may 
be treated as a mere irregularitv. 

The United States attorney and the special agent 
in charge, as officers authorized to conduct such 
prosecution and having control and custody of the 
papers for that purpose are, in respect of the acts re¬ 
lating to such prosecution, alike subject to the proper 
exertion of the disciplinary powers of the court. 
And on the facts shown here it is plain that the 
district court had jurisdiction summarily to deter¬ 
mine whether the evidence should be suppressed and 
the papers returned to the petitioners. Weeks v. 


United States, 252 U. S. 585, 51)8, 58 L 


652. 657, 


L. K. A. 1D15B, 854, 54 S. Ct. 541 Ann. ('as. 10150, 


1177: Wise v. Henkel, 


220 U. S. 55b, 558, 55 L. ed. 


5S1. 582. 51 


500; Silrerthorued Dumber 


9 


15 


v. United States . 251 U. S. 3S5, 390,j 64 L. ed. 319, 
321, 2+ A. L. R. 1426, 40 S. Ct. 182; Cogen v. United 
States. 278 U. S. 221, 225. 73 L. 275, 281, 49 
S. ('(. 118: United States v. Mills (Cj C.), 185 Fed. 
318; United Slates v. Met fie (1). 294 Fed. 894, 

898; United States v. Li/deeker (I). jC.), 275 Fed. 
976. 980; United States v. Kraus (D.|c.), 270 Fed. 
578. 580. Cf. A/j/di/be v. United States (C. 0. ]{.), 

32 F. (2d I 873, 874. j 

********* 

Xo question is here raised as to jin 1 search of 
the persons. There remains for consideration the 
question whether the search of the premises, the 
seizure of the papers therefrom and their retention 
for use as evidence mav he sustained. Tjie first clause 
of the 4th Amendment declares: ‘The (right of the 
people to he secure in their persons, houses, papers 
and effects, against unreasonable searches and seiz¬ 
ures shall not he violated/ It is general and forbids 

i 

every search that is unreasonable; it | protects all 
those suspected or known to he offenders as well as 
the innocent, and unquestionably extends to the 
premises where the search was made an<jl the papers 
taken, (touted v. United Stales, 255 U. |S. 298, 307, 
65 L. ed. 047, 41 S. Ct. 261. ! 


The need of protection against them! is attested 
alike by history and present conditions. The Amend¬ 
ment is to he liberally construed and qll owe the 
duty of vigilance for its effective enforcement lest 
there shall he impairment of the rights f!or the pro¬ 
tection of which it was adopted. Boi/d\ v. United, 
States , 116 U. S. 616, 623, 29 L. ed. 746, 748, 6 S. Ct. 
524: Weeks v. U. S., 232 U. S. 389-392, 58 L. ed. 
654, 655, L. R. A. 19151), 834, 34 S. Ct i 341 Ann. 
Cas. 1915C, 1177, supra.' 9 

i 

j 

i 

Sitverthorned Lumber Co. v. United, States, 251 U. S. 385, 
64 L. ed. 319, held that the knowledge gained by the Fed- 
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eral Government's own wrong in seizing papers in viola¬ 
tion of the owner's constitutional protection against unlaw¬ 
ful searches and seizures cannot he used by the government 
in a criminal prosecution by serving subpoenas upon such 
owners to produce the original papers which it had returned 
after copies had been made, and by obtaining a Court order 
commanding compliance with such subpoenas. The Court 
said : 


•‘The government now while in form repudiating 
and condemning the illegal seizure, seeks to maintain 
its right to avail of the knowledge obtained by that 
means which otherwise it would not have had. 

The proposition could not be presented more 
nakedly. It is that although of course its seizure 
was an outrage which the government now regrets, 
it may study the papers before it returns them, copy 
them and then may use tin* knowledge that it has 
gained to call upon the owners in a more regular 
form to produce them: that the protection of the 
Constitution covers the physical possession, but not 
any advantages that tin* government can gain over 
the object of its pursuit by doing the forbidden act. 
HYcA** v. I nited States, 25S V. S. 585. 58 L. ed. 652, 
L. R. A. 1915R. 54 Sup. Ct. R. p. :U1 Ann. Cas. 
19150. 1117, to be sure, had established that laying 
the papers directly before the grand jury was un¬ 
warranted, but it is taken to mean that two steps 
are required instead of one. In our opinion such is 
not the law. It reduces the Fourth Amendment to a 
form- of words. 25 V. S. 595. That essence of a pro¬ 
vision forbidding the acquisition of evidence so ac¬ 
quired shall not be used before the Court, hut that 
it shall not t>c used at all. 

Of course this does not mean that the facts thus 
obtained become sacred and inaccessible. If knowl¬ 
edge of them is gained from an independent source 
they may be proved like any others, but the knowl¬ 
edge gained by the f/orernment's own irrontf cannot 
be used by it in the way proposed." 
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U. S. v. Won// Quo nr/ Won//, 04 Fed. 832 held that the 
4th and 5th Amendments to the Constitution protect aliens 
against being made to testify against themselves in de¬ 
portation proceedings; that opening letters ajn alien had 
written to others was in violation of the Constitution and 
such letters could not then be used on a deportation hear¬ 
ing. This case followed and quoted Boyd v. IS*., 116 U. S. 
616 and Enfiek v. Carrinyton, 10 Howell StL Trs. 1020, 

i 

which hitter was <piot<‘<l and followed in U. S. v. Lcflcoiritz, 
2ST> I'. S. 452. 

Kr parte Jackson, 263 Fed. 110, held tliaf pamphlets 
taken in a warrantless raid of a lodge meeting could not 
be used in deportation proceedings against a member of the 
lodge. 

In Sorrells v. V. S., V. S. , 77 L.ied. 265, 55 

S. (\ R. 210, sustaining the constitutional right to counsel 
cited with approval deportation cases, and lieid that the 
convenience of the Government or of the Couijt could de¬ 
prive one of his constitutional rights. 

All the decisions refer to all Government agejnts without 
any exception or distinction, but do distinguish|and except 
state officers, consequently under Justice llolme^ statement 
the liberal construction required will and doesjinclude all 
governmental agencies. 

! 

The cases on false arrest, taking documents,,and forced 
confessions cited and quoted in the brief in Koiqal V. Book, 
Xo. 5723 are referred to and the Court is askjed to read 
the quotations; the cases are all relied on herein and are 
as follows: 

A (/netJo V. U. S., 260 U. S. 20 ; Amor v. U. s[ 225 U. S. 
313; Iiilokumsky v. Tod, 263 U. 8. 140 at 155; Biscoe v. 
State, 67 Md. 68; Beam v. U. S. } 168 U. S. 53lj; Byars V. 

T. S., 273 U. 8. 28; Charley lice v. U. S. } 276 |U. S. 638; 
Ex parte Jackson, 263 Fed. 110; Jouras v. Alien, 222 Fed. 
756; MeClearly v. State, 122 Md. 394; Marhury v. Madison, 
1 Cr. at 170, 2 L. ed.; Barker v. State, 16 Texj, Crim. R. 
p. 461: Beople v. Brocket 1, 105 Mich. 160; \ People V. 
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('lark, 55 Cal. App. 42; People v. Gunn Gint Goir, 23 Cal. 
A})]). 507: People v. MeCulloyh, 81 Mich. 25: People v. 
McMahon, 15 X. Y. 384; People v. P rest id ye, 182 Mich. 
SO; People v. Royers, 303 Ill. 578; People v. F/uej, 205 
Ill. 410; Perryyo v. /’. »s\, 55 App. I). (\ 80; Poirell V. 
Alabama, 287 l'. S. 45: Sibray v. /'. *8., 282 Fed. 705; 
Vnyar V. Seaman, 4 Fed. (2d) 80; F. N. c./* re/. Posny v. 
Williams, 185 Fed. 508: 4 . N. v. /v richer , 55 App. I). C. 
132; T. N. v. William, 168 Fed. 354; UV/ii v. / . N., 266 
F. S. 1: V/cA- IFo v. Hopkins, 118 F. S. 340. 

The case relied upon by appellee, Weinstein v. .17///. 
Gen., 271 Fed. 673 (.271 Fed. 5), is not applicable, in fact 
is no decision, for the Secretary of Labor was not even 
made a party, and he is the one who had then, and has 
now, possession of the papers; the immigration inspectors 
were not served and did not appear; the Attorney (leneral 
and his Assistants were not served and did not appear: 
the F. S. Attorney was the only one served and the only 
one who appeared and it was shown he did not have 
and never had had, the papers, and the Fonrt stated that the 
above facts were enough to dismiss the application, but it 
did hob! that shell an application could not be made in an 
independent* proceeding, but this decision in 1621 has 
been overruled several times by the Supreme Court in 
the Perlman case. Coyen case, Go-Part Co. case, and others 
cited ami approved in the Lefkoiritz case, above. 

It is contra to statements in all the cases, and is a 
mere dictum as to such a proceeding against the Secretary 
of Labor. 

The judgment below should be reversed with costs 
with instructions to enter an order suppressing all the 
evidence, statements, documents and papers, and re¬ 
quiring their return to appellant as prayed in the peti¬ 
tion . 

Respectfully submitted, 

RAYMOND M. HUDSON, 

Attorney for Appellant. 


Washington. February 1, 1033. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1932 


No. 5845 

Giovanni Impiriale, Alias Andrea Burricei, 

appellant ' 

v. I 

i 

William N. Doak, Secretary of Labor 

i 

i 

— 

i 

BRIEF FOB APPELLEE 

i 

I 

________ 

| 

I 

STATEMENT OF THE CASE 

I 

This is an appeal from an order entered in a 
summary proceeding in the Supreme Court of the 
District of Columbia, on a special appearance en¬ 
tered by the Secretary of Labor to object! to the 
court’s jurisdiction, dismissing appellant’^ peti¬ 
tion asking that court to issue an order against the 
Secretary and certain of his subordinate officers to 
suppress and return what is described as 4 4 pertain 
statements” and “certain documents and papers, 
to wit, two permits,” alleged to have been procured 
and obtained unlawfully from appellant, ^nd to 

(i) I 

i 

| 

i 

i 

i 

I 

i 

i 

i 

I 


i 

i 


destroy all record thereof, so as to prevent their use 
in a proposed criminal prosecution and pending de¬ 
portation proceeding; refusing to issue a rule to 
show cause on said petition; and denying appel¬ 
lant’s motion for the suppression and return of 
such documents. 


THE QUESTION 

The question is whether the Supreme Court erred 
in dismissing appellant ’s petition, refusing to issue 
a rule to show cause, and denying appellant’s 
motion. 

STATEMENT OF FACT 

As appellant’s statement of fact contains asser¬ 
tions not in harmony with those averred in his peti¬ 
tion, a statement of fact is permitted at this point 
under Rule VIII of this Court. 

The appellant, against whom no criminal prose¬ 
cution is pending in any court in the District of 
Columbia, filed a petition in the Supreme Court of 
the District setting forth the following facts: That 
he is a resident of Buffalo, New r York (R. 1) ; that 
on or before May 4, 1932, the Secretary of Labor, 
through his agents and inspectors (apparently 
meaning United States immigrant inspectors), 
without any jurisdiction, authority, warrants of ar¬ 
rest or deportation, search warrant, or otherwise, 
seized and arrested the appellant in his residence, 
threw him in jail, coerced him by threats and in¬ 
timidation to make certain statements and took 
from him certain documents and permits, to wit, 


3 


i 


i 


two permits, and then held him “in incommunicado 
and without and denied the aid and advice of 
friends and counsel for some days; therejwas no 
charge during all this time pending against peti¬ 
tioner”; that the Secretary of Labor, his assist¬ 
ants, agents, attorneys, and inspectors “propose 
and intend to use the foregoing evidence, docu¬ 
ments, and papers,” alleged to have been unfairly, 
illegally, and forcibly taken from appellant, in a 
criminal prosecution under Section 22 of the Im¬ 
migration Act of May 26, 1924, and also in pro¬ 
ceedings instituted subsequent to the alleged un- 

i 

lawful arrest and seizure- to deport appellant from 
the United States (R. 2). Appellant prayed that 
the court below direct and order the Secretary of 
Labor and his subordinate officers to return said 
statements, evidence, documents, and papers and 
all copies and photographs of the same to the ap¬ 
pellant, and destroy all record of the same in pos¬ 
session of the United States and its officers. Ap- 

i 

pellant also filed a written motion wherein he 
moved the court to enter the order requested] in his 
petition, and further order that the statements, 

i 

etc., be suppressed as evidence. The appellee en¬ 
tered a special appearance and objected to the 
court’s jurisdiction. After hearing and coiisider- 
ing the case the court treated appellant’s motion 
as an application for a rule to show cause bn the 
Secretary, refused to issue such rule, denied said 
motion, and dismissed the petition. | 
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STATUTES 

IMMIGRATION ACT OF FEBRUARY 5. 1917 

Section 16 (39 Stat. 886; U.S. Code, title 8, sec¬ 
tion 152): 

* * * Immigrant inspectors are here¬ 

by authorized and empowered to board and 
search for aliens any vessel, railway car, or 
any other conveyance, or vehicle in which 
they believe aliens are being brought into 
the United States. Said inspectors shall 
have power to administer oaths and to take 
and consider evidence touching the right of 
any alien to enter, reenter, pass through, or 
reside in the United States, and, where such 
action may be necessary, to make a written 
record of such evidence; * * * 

Section 19 (39 Stat. 889; U.S. Code, title 8, sec¬ 
tion 155): 

* * * In every case where any person 

is ordered deported from the United States 
under the provisions of this act, or of any 
law or treaty, the decision of the Secretary 
of Labor shall be final. * * * 

Section 25 (39 Stat. 893; U.S. Code, title 8, sec¬ 
tion 164) : 

That the district courts of the United 
States are hereby invested with full juris¬ 
diction of all causes, civil and criminal, aris¬ 
ing under any of the provisions of this act. 
That it shall be the duty of the United 
States district attorney of the proper dis¬ 
trict to prosecute every such suit when 


brought by the United States underj this act. 
Such prosecutions or suits may be instituted 
at any place in the United States at which 
the violation may occur or at which; the per¬ 
son charged with such violation may be 
found. * * * 

IMMIGRATION ACT OF MAY 26, 1924 

Section 22 (43 Stat. 165; U.S. Code, titje 8, sec¬ 
tion 220) : 

(a) Any person who knowingly (1) 
forges, counterfeits, alters, or falsely makes 
any immigration visa or permit, or (2) 
utters, uses, attempts to use, possesses, ob¬ 
tains, accepts, or receives any immigration 
visa or permit, knowing it to be forged,, 
counterfeited, altered, or falsely made, or to 
have been procured by means of aiiy false 
claim or statement, or to have been other¬ 
wise procured by fraud or unlawfully ob¬ 
tained; or who, except under direction of 
the Secretary of Labor or other projper offi¬ 
cer, knowingly (3) possesses any blank per¬ 
mit, (4) engraves, sells, brings into the 
United States, or has in his control or pos¬ 
session any plate in the likeness of ja plate 
designed for the printing of permits, (5) 
makes any print, photograph, or impression 
in the likeness of any immigration visa or 
permit, or (6) has in his possession a dis¬ 
tinctive paper which has been adopted by 
the Secretary of Labor for the printing of 
immigration visas or permits, shall, upon 
conviction thereof, be fined not moife than 



$10,000, or imprisoned for not more than 
five years, or both. 

(b) Any individual who (1) when apply¬ 
ing for an immigration visa or permit, or 
for admission to the United States, person¬ 
ates another or falsely appears in the name 
of a deceased individual, or evades or at¬ 
tempts to evade the immigration laws by 
appearing under an assumed or fictitious 
name, or (2) sells or otherwise disposes of, 
or offers to sell or otherwise dispose of, or 
utters, an immigration visa or permit, to 
any person not authorized by law to receive 
such document, shall, upon conviction there¬ 
of, be fined not more than $10,000, or impris¬ 
oned for not more than five years, or both. 

(c) Whoever knowingly makes under oath 
any false statement in any application, affi¬ 
davit; or other document required by the im¬ 
migration laws or regulations prescribed 
thereunder, shall, upon conviction thereof, 
be fined not more than $10,000, or impris¬ 
oned for not more than five years, or both. 

Section 25 (43 Stat. 166; U.S. Code, title 8, sec¬ 
tion 223) : 

The provisions of this act are in addition 
to and not in substitution for the provisions 
of the immigration laws, and shall be en¬ 
forced as a part of such laws, and all the 
penal or other provisions of such laws, not 
inapplicable, shall apply to and be enforced 
in connection with the provisions of this 
net. * * * 


Section 28 (43 Stat. 168; U.S. Code, titlb 8, sec¬ 
tion 224) : 

i 

* * * * * 

(f) The term “immigration act of 1917” 

means the act of February 5, 1917, entitled 
“An Act to regulate the immigration of 
aliens to, and the residence of alien^ in, the 
United States”; j 

(g) The term “immigration laws” in¬ 

cludes such act, this act, and all laws, con¬ 
ventions, and treaties of the United States 
relating to the immigration, exclusion, or 
expulsion of aliens; * * * 


IMMIGRATION RULES OF JANUARY 1, 1930 


Rule 19, Arrest and Deportation on 
* * * * 


Warrant 


Subdivision D. — Execution of warrant of 

i 

arrest and hearing thereon ! 

* * * * * 

i 

Par. 6. At the close of the hearing tjhe full 
record shall be forwarded to the bureau, to¬ 
gether with any written argument submitted 
by counsel and the findings and conclusions 
of the examining officer and the recoinmen- 
dations of the officer in charge, for decision 
of the Secretary of Labor as to whether a de¬ 
portation warrant shall issue. 

I 

ARGUMENT 

I 

The court below did not err in dismissing appel¬ 
lant’s petition, or in refusing to issue a rule tp show 
cause on said petition, or in denying appellant’s 
motion. 


i 


1 or,802 —33 
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I 

The Supreme Court of the District of Columbia has no 
jurisdiction in a summary proceeding to determine what 
evidence the Secretary of Labor may or may not con¬ 
sider in proceedings to deport aliens 

The contention of appellant that the Secretary of 
Labor and his subordinate officers mentioned pro¬ 
pose and intend to use the evidence, etc., in a crimi¬ 
nal proceeding under Section 22 of the Immigra¬ 
tion Act of May 26,1924, is untenable, as they have 
no power or authority to commence or institute 
criminal proceedings against any person for vio¬ 
lating that section. Under the provisions of Sec¬ 
tions 25 and 28 of the 1924 Act and Section 25 of 
the Immigration Act of 1917 (see pages 4, 7 of 
this brief) the proper officer to take such action 
is the United States Attorney located in Buffalo, 
New York, inasmuch as appellant is a resident of 
that city. In the absence of any showing that such 
criminal prosecution is pending in the District of 
Columbia, or about to be instituted, the lower court 
was justified in taking the action it did. The facts 
in this case clearly distinguish it from the decisions 
of the United States Supreme Court and other 
courts cited in appellant ’s brief involving criminal 
prosecutions arising under the National Prohibi¬ 
tion Act. Under that act (Act of October 28,1919, 
Title II, section 2, 41 Stat. 308; U.S. Code, title 27, 
section 11), the Commissioner of Internal Revenue, 
his assistants, agents, and inspectors are charged 


I 


with the duty of investigating all violations of that 
act and reporting them to the United States At¬ 
torney of the proper district. Furthermore, the 
Commissioner and his subordinates are expressly 
vested with authority to swear out warrants before 
United States Commissioners or other officers or 
courts authorized to issue the same for the appre¬ 
hension of such offenders, and also may^ subject 

i 

to the control of the appropriate United States 
Attorney, conduct the prosecution at the jcommit- 
ting trial for the purpose of having the offenders 
held for the action of a grand jury. Noj similar 
powers or authority being conferred by the immi¬ 
gration laws upon the Secretary of Labor or his 
subordinates, the decisions in criminal cases under 

I 

the above act are not in point in this case. | 

The effect of appellant’s summary proceeding 
is an attempt to secure a review of the right of 
the Secretary to proceed to determine whether ap¬ 
pellant is subject to deportation in advance of and 
prior to a final decision by the Secretary bn that 
question. Such summary proceeding is clearly 
an unwarranted and unjustified interference with 
the intention and purpose manifested by Cpngress 
in declaring in Section 19 of the Immigration Act 
of 1917 (see page 4 of this brief) that the Sec¬ 
retary’s decision on the question of the deporta¬ 
tion of an alien shall be final. The matter! of the 
proper procedure to secure a judicial review of 

deportation proceedings has heretofore beeh con- 

1 

I 

i 


i 

I 

I 

i 

I 




sidered and determined by this Court. Its de¬ 
cisions haVe definitely established that the proper 
remedy for an alien not a resident of the District 
of Columbia is by way of instituting habeas corpus 
proceedings in the district in which he resides. 
This Court first considered the question in Faf alios 
v. Doak, 60 App.D.C. 215, 50 P. (2) 640 (certiorari 
denied, 284 U.S. 651). In that case an alien, not 
a resident' of this District, sought an injunction 
to prevent the Secretary from deporting him. In 
affirming the lower court’s decree dismissing the 
suit on the ground that Fafalios had a complete 
and adequate remedy at law by way of habeas 
corpus, this court said: 

By surrendering to the proper immigra¬ 
tion officer, the writ of habeas corpus will 
be available to the appellant. “The court 
then, for the time being, having control of 
the person of the relator, may determine the 
facts of the case and dispose of him as law 
and justice require.” Sibray v. United 
States (C.C.A.), 180 F. 401, 404. In other 
words, the writ will accord him an adequate 
and complete remedy. Should appellant’s 
contention be sustained, everv alien, by 
merely giving bail, might test the legality of 
the deportation proceedings through a bill 
in equity in the District of Columbia, in¬ 
stead of through a writ of habeas corpus in 
the proper district. 

The question again came before this Court in 
Poliszek V. Doak, 61 App.D.C. —; 57 F. (2) 430, 
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in which an alien, also not a resident of this Dis- 
trict, petitioned the lower court for a writ of pro¬ 
hibition to prevent and prohibit the Secretary from 
deporting him. He was denied the writ on the 
ground that he had a remedy by habeas corpus in 
the district in which he resided. In affirming that 
judgment, this court said: 

I 

Whether the Supreme Court of the Dis¬ 
trict has jurisdiction in any case to issue a 
writ of prohibition against an executive offi¬ 
cer of the government we need not decide, 
for, assuming the existence of the power, the 
court below rightfully refused to exercise it 
in the present case. The Immigration Act 
of 1917 (39 Stat. 874) prescribes the pro¬ 
cedure for the exclusion and deportation of 
aliens and makes the decision of the Secre¬ 
tary of Labor final. So long, therefore, as 
he keeps within his jurisdiction and his de¬ 
cisions are not arbitrary or capricious, they 
are beyond the control of the courts. That 
the Secretary has jurisdiction both of the 
subject matter and of the person in the pres¬ 
ent case is too plain to admit of Question. 
Moreover, the writ of prohibition will never 
issue where there is another adequate rem¬ 
edy. * * * In Fafalios v. Dqak, 60 
App.D.C. 215, 50 F. (2) 640, we ruled that 
habeas corpus is the proper remedy to re¬ 
view deportation proceedings. 

The Fafalios and Poliszek decisions warrant the 

I 

view that the position of this Court is that, as to 
aliens not residents of the District, habeas I corpus 
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is not only the proper, but the exclusive, remedy 
for a judicial review of deportation proceedings. 
On February 7, 1933, there were argued in this 
Court the cases of Haroutian Kdbadian et oZ. v. 
Book, Secretary of Labor, Nos. 5721, 5722, 5723, 
5724, 5779, and 5786, in which six aliens appealed 
from judgments entered by the lower court based 
on the Fafalios and Poliszek decisions dismissing 
their petitions for writs of prohibition. 

Appellant’s averments show that the “certain 
statements” in question were procured prior to is¬ 
suance of a warrant of arrest. That is permissible 
under Section 16 of the Immigration Act of Febru¬ 
ary 5, 1917 (see p. 4 of this brief), and similar 
action was held not to be unlawful by the Supreme 
Court in United States ex rel. Bilokumsky v. Tod, 
263 U.S. 149. That decision also held that procure¬ 
ment of such statements without counsel for the 
alien being present was not improper. The Bilo¬ 
kumsky decision also establishes that deportation 
proceedings are civil in their nature, in view of 
which the rule of law excluding involuntary confes¬ 
sions does not apply to such proceedings. Hence, 
in using the statements procured from appellant 
under the circumstances stated in his petition the 
Secretary is not acting beyond the scope of his 
power and authority. 

The facts appellant avers disclose that the pro¬ 
ceedings of the Secretary to determine whether ap¬ 
pellant is deportable have not yet been completed 
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and concluded or that the Secretary hasj decided 
that question. Rule 19 of the Immigration Rules 
of January 1,1930 (see p. 7 of this brief), requires 
the full record of deportation proceeding^ and all 
documents forming a part thereof to be foirwarded 
to the Bureau of Immigration for submission to the 
Secretary for consideration and decision as to 
whether a deportation warrant shall issue. The 
rule in question has the authority of law, ^s it was 
adopted in accordance with the power conferred by 
Section 23 of the Immigration Act of 1917 ^39 Stat. 
892; U.S. Code, title 8, sections 101, 102, 1Q8,160). 
The case, therefore, has only the status of a pending 
one, and as appellant is entitled to be heard before 
the Secretary on the question as to whether he is 
deportable, he has not exhausted the remedies pro- 
vided by the Immigration Act of 1917. For that 
reason the lower court properly declined to I assume 
and exercise jurisdiction over the summary pro¬ 
ceeding. See United States v. Sing Tuck, 194 U.S. 
161, and United States ex rel. Grau v. Uhl, 262 Fed. 
532 (D.C.). In both cases cited it was held| proper 
even to refuse to entertain habeas corpus proceed- 

i 

ings because the aliens had not exhausted th^ir stat¬ 
utory remedy of appealing to the highest executive 
officer for determination of their right toj be ad¬ 
mitted to the United States under the immigration 

i 

laws. The same rule also applies in proceedings to 
deport aliens ( United States ex rel . Loucas v. Com¬ 
missioner of Immigration, 49 F. (2) 473;|D.C.). 


i 

i 
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On this point, also see the decisions of the Supreme 
Court in Begge v. Hitchcock, 229 U.S. 162, and 
Wells v. Roper, 246 U.S. 335, upholding the action 
of this Court and the lower court in declining to 
enjoin or interfere with officers of the executive de¬ 
partments in the performance of their duties in¬ 
volving the exercise of discretion. In the Begge 
case a writ of certiorari was sought in the Supreme 
Court of the District to review the decision of the 
Postmaster General directing the issuance of a 
fraud order ordering the return of mail addressed 
to Degge and certain corporations. In his opinion 
in that case Justice Lamar said (p. 172): 

Besides, if the common law writ, with all 
of its incidents, could be construed to apply 
to administrative and quasi-judicial rulings 
it could, with a greater show of authority, 
issue to remove a record before decision and 
so prevent a ruling in any case where it was 
claimed there was no jurisdiction to act. 
This would overturn the principle that, as 
long as the proceedings are in fieri the courts 
will not interfere with the hearing and dis¬ 
position of matters before the Departments. 
Plested v. Abbey, 228 U.S. 42, 51. To hold 
that the writ could issue either before or 
after an administrative ruling would make 
the despatch of business in the Departments 
wait on the decisions of the courts and not 
only lead to consequences of the most mani¬ 
fest inconvenience, but would be an invasion 
of the Executive bv the Judicial branch of 
the Government. 
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In the Bilokumsky case, supra, the Supreme 
Court further held that a hearing granted in de¬ 
portation proceedings was not unfair merely be¬ 
cause rules of evidence and of procedure applica¬ 
ble in judicial proceedings were not strictly fol- 
lowed by the executive, or because some evidence 
has been improperly rejected or received, citing 
that Court’s prior decision in Tang Tun v. Edsell, 
223 U.S. 606. Under those rules it followb that if 
the deportation proceedings now pending should 
develop other evidence sufficient to sustain depor¬ 
tation the mere fact that there is other evidence in 

| 

the record, which appellant claims was unlawfully 
obtained, would not vitiate the whole depprtation 
proceeding. (.Murdoch v. Clark, 53 F. (|2) 155; 
C.C.A. 1st.) Furthermore, the Supreme Court 
declared in the Bilokumsky decision (p. 158): 

Irregularities on the part of a government 
official prior to, or in connection with, the 
arrest would not necessarily invalidate later 
proceedings in all respects conformable to 
law. “A writ of habeas corpus is \iot like 
an action to recover damages for anj unlaw¬ 
ful arrest or commitment, but its object is to 
ascertain whether the prisoner can lawfully 
be detained in custody; and if sufficient 
ground for his detention by the government 
is shown, he is not to be discharged for de¬ 
fects in the original arrest or commitment.” 
Nislwnura Ekiu v. United States, 1^2 U.S. 
651,662; Iasigi v. Van de Carr, 166 ULS. 391; 
Stallings v. Splain, 253 U.S. 339, 343. 





Under these further rules laid down in the Bilo- 
kumsky decision the matters appellant contends 
constitute an invasion of his rights are not neces¬ 
sarily so, as they may, when the deportation pro¬ 
ceedings are concluded, turn out to be mere irregu¬ 
larities cured by the “later proceedings in all re¬ 
spects conformable to law/’ mentioned by the 
Supreme Court . 

There being no criminal proceeding pending 
against appellant in the District of Columbia, or 
any immediate prospect of one being instituted, the 
lower court was clearly right in refusing to assume 
jurisdiction over the summary proceeding. A case 
directly in point on that question is In re Wein¬ 
stein, 271 Fed 5, decided by the United States Dis¬ 
trict Court for the Southern District of New York, 
which decision was affirmed by the Circuit Court of 
Appeals for the Second Circuit (Weinstein v. At¬ 
torney General of the United States et al 271 Fed. 
673). The facts in the opinion of the District 
Court show that on January 5,1920, Gregory Wein¬ 
stein was arrested on a warrant by agents of the 
Bureau of Investigation of the Department of Jus¬ 
tice. After being examined, he was taken to the 
Ellis Island Immigration Station, where he was 
kept in close confinement, without being allowed to 
communicate with persons on the outside. While 
so held, agents of the Department of Justice, by 
threats and compulsion, forced their way into 
Weinstein’s apartment, without a search warrant 
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or other authority, and took possession of certain 
books, letters, and papers. One of the fetters so 
taken was produced as evidence at a hearing at 
Ellis Island, evidently in connection with a pro¬ 
ceeding to deport Weinstein. Whereupon, he in¬ 
stituted a summary proceeding in the j District 
Court asking in his petition for the return of the 
documents in question. A rule to show cause was 
issued and served on the United States Attorney, 
a United States immigrant inspector, and another 
person. On the return day the United Stjates At¬ 
torney entered a special appearance in behalf of 
himself and the two other persons and objected to 
the jurisdiction of the court. Judge Learned Hand, 
who wrote the opinion, conceded that the docu¬ 
ments in question were unlawfully seized in de¬ 
fiance of Weinstein’s most fundamental rights. 
However, he held that, under certain decisions of 
the Supreme Court, which he cited, deportation 
proceedings were administrative in character, and 
in view thereof a summary proceeding such as had 
been instituted was not proper to prevent the use 

i 

of the documents in proceedings to deport, j Judge 

i 

Hand further said that, so far as he could find, the 
proceeding by summary applications for the return 
of illegally procured evidence generally were 
treated as incidental to criminal prosecutions, 
either actually or prospectively, pending in the 
court in which they are made, citing and discussing 
certain decisions. Judge Hand further held that 


i 

i 
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habeas corpus was the proper way for Weinstein 
to secure a judicial review in the event the illegally 
procured evidence was used against him in depor¬ 
tation proceedings. Accordingly, the rule to show 
cause was discharged. In its opinion affirming 
that judgment the Circuit Court of Appeals, in 
stating the facts, pointed out that there was not 
even a suggestion in the record that the books, etc., 
“are now or ever have been in the possession or 
under the control of the United States Attorney.” 
Also, that the service of the rule to show cause was 
insufficient because it did not bring before the 
court any of the parties accused of the alleged 
wrongdoing. Because of these defects, the appel¬ 
late court concluded that the thought underlying 
Weinstein’s application was wholly erroneous. 
However, the appellate court, in response to ear¬ 
nest argument, went into the merits of the case and 
agreed in its opinion with the District Court that 
such summary proceedings were incidental to crim¬ 
inal prosecutions, either actually or prospectively, 
pending in the court to which the applications for 
the return and suppression of evidence were made. 
The Circuit Court of Appeals further said in its 
opinion: 

It may be supposed (although it is not 
definitely so stated) that the object of the 
application is to prevent the use of the 
books and papers referred to at the hearing 
accorded by the executive in deportation 
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proceedings. Whether the power! of the 
court to restore on motion books and papers 
illegally seized be thought to rest lipon the 
official character of the parties in posses¬ 
sion; i.e., on the fact that they hold posi¬ 
tions under the United States government 
(as in most cases above stated), ori on the 
fact that the party in possession is an officer 
of the court, viz, an attorney at law (as in 
the Marseca case, supra), need not be de¬ 
cided, because in this instance the!United 
' 

States attorney possesses nothing thjat peti¬ 
tioner wishes, and none of the other jparties 
mentioned is concerned in or affected\ by any 
suit, action, or proceeding in the District 
Court other than this application for an 
order . j 

To sustain such a proceeding as j this it 
must be held that the court below is dlothed 

i 

with plenary power to investigate <|)n mo¬ 
tion all unconstitutional searches or seizures, 
without regard to the question whether or 
not they bear any relation to proceedings 
pending in such District Court. For this 
doctrine no authority exists, and none ought 

i 

to exist, and the court below was right in 
refusing to entertain the application, even 
had the service been effective . | 

The italicized parts of the above-quoted portion 
of the opinion show that the Circuit Court of Ap¬ 
peals considered and decided in the negative the 
question whether a summary proceeding f<|>r the 
return of evidence can be entertained in tike ab- 
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senee of a criminal prosecution in the court to 
which the summary proceeding is appropriately 
ancillary. On page 18 of his brief appellant seems 
to concede that such is the ruling laid down in the 
Weinstein case, but contends the decision was over¬ 
ruled in certain later Supreme Court cases, which 
he cites. That contention is incorrect, as those 
Supreme Court decisions deal principally with 
criminal prosecutions arising under the National 
Prohibition Act. Deportation proceedings were 
not involved, and therefore the decisions in no 
way affected the rule laid down in the Weinstein 
decision. 

In Applybe v. United States, 32 F. (2) 873, the 
Circuit Court of Appeals for the Ninth Circuit 
held that an independent summary proceeding for 
the return of property seized for use in evidence 
can be maintained only where the property has 
been seized under a search warrant or other judi¬ 
cial process or is in the custody or control of an 
officer of the court. In the petition in that case the 
petitioners alleged that the property in question 
was unlawfully taken without a search warrant by 
Federal Prohibition agents and was then in the 
possession and custody of the Prohibition Admin¬ 
istrator for the Northern District of California. 
In its opinion the court quoted an excerpt from 
the decision of the Supreme Court in Cogen v. 
United States, 278 U.S. 221, in which quotation 
the Supreme Court directed that a comparison be 
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made with the Weinstein decision. Such reference 
by the Supreme Court to the latter decisioh as au¬ 
thority indicates the Court did not look upon the 
decision with disapproval or regard it as errone¬ 
ous. The case of In re Behrens, 39 F. (2) 561, de¬ 
cided by the Circuit Court of Appeals for tjhe Sec¬ 
ond Circuit on March 3, 1930, was an appeal from 
an order entered by the District Court in|a sum¬ 
mary proceeding instituted by Behrens asking for 
the return of equipment and utensils appropriate 
to the operation of a brewery, which property was 
in the possession of or under the control of the 
Prohibition Administrator for the Western Dis¬ 
trict of New York. The petitioner prayed for the 
suppression of the property as evidence in $ crimi¬ 
nal prosecution or a forfeiture proceeding, ^,nd for 
an injunction pendente lite to prevent the destruc¬ 
tion thereof. The District Court denied the peti- 
tion but stayed destruction of the property pend¬ 
ing further order of the Court. In its opihion in 
the case the Circuit Court of Appeals cited and dis¬ 
cussed numerous decisions, including its ptior de¬ 
cision in the Weinstein case, and stated |that it 
agreed with the conclusion reached in such cases 

i 

that the owner of property unlawfully seized, in 
the absence of a statute, has no summary remedy 

i 

to secure the return of his property, but added this 
qualification: “ Provided the property is detained 
by one not an officer of the court.” The appellate 
court held, however, that Section 934 of the Revised 


i 

I 

i 

■ 


Statutes (U.S. Code, title 28, section 747) under 
certain cited decisions of the Supreme Court, pro¬ 
vided for such a remedy in the case of unlawful 
seizures made by National Prohibition officers. In 
view thereof the decision of the District Court was 
reversed and the case remanded for further pro¬ 
ceedings in accordance with the opinion. As Sec¬ 
tion 934 refers to property taken or detained by 
any officer or other person ‘‘under authority of 
any revenue law of the United States'’, the section 
obviously does not apply to the Secretary of Labor 
or his subordinates under the facts in the instant 
case. 

In United States v. Gowen, 40 F. (2) 593, de¬ 
cided April 14, 1930, the Circuit Court of Appeals 
for the Second Circuit again referred to its de¬ 
cision in the Weinstein case (second column, page 
598). From an adverse decision by the Circuit 
Court of Appeals on a petition for the return of 
documents and papers seized unlawfully by Na¬ 
tional Prohibition agents, Gowen and others 
appealed to the Supreme Court. In a decision 
handed down on January 5, 1931 ( Go-Bart Import¬ 
ing Co. v. United States, 282 U.S. 344), the Su¬ 
preme Court reversed the Circuit Court of 
Appeals. However, the opinion of the Supreme 
Court shows that at the time the petition for return 
of evidence was tiled in the United States District 
Court for the Southern District of New York there 
was then pending before a United States conimis- 
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sioner in the same district a criminal proceeding 
based on the evidence obtained in the unlawful 
seizure. Therefore, the facts in the Go-Bart case 
are entirely different from those in the Weinstein 
case, as well as those in the instant case, ifor the 
reason that no criminal prosecution, either actual 
or prospective, was or is pending in either, j Appel¬ 
lant cites the Go-Bart case as authority in support 

i 

of his proceeding, but it is not in point in View of 
the difference in the facts. 

In United States v. Mahon, 42 F. (2) o71, de¬ 
cided May 27, 1930, the United States District 
Court for the Southern District of New York cited 
the Weinstein decision as authority. While the 
facts stated in the court’s opinion are meagre, it 
seems the United States instituted a proceeding 
(the nature of which is not stated) against Mahon 
and others. The defendants made motions that the 
court issue a summary order directing the Prohi¬ 
bition Administrator to return liquor held jin his 
possession. The court decided it had no authority 
to issue such a summary order against that officer, 
but pointed out that if the petitioners were entitled 
to recover the property in question their remedy 
was by a plenary action. The Weinstein decision 

i 

was cited on the point that the Court had no juris¬ 
diction over the Prohibition Administrator because 
no notice or process was served to bring him before 
the court, and the service on the United States At¬ 
torney was ineffective to do so. According!^, the 


i 



court denied the motions, but without prejudice to 
other proceedings being instituted. As the opinion 
shows proceedings instituted by the United States 
were pending, being either a criminal prosecution 
or action to forfeit the property, the decision that 
the defendants had a remedy by instituting a ple¬ 
nary action was an application of a rule of law made 
in the Weinstein decision to that case. 

II 

The procedure followed was proper 

In this case the appellant filed a plenary petition 
to suppress and return statements, evidence, docu¬ 
ments, and papers (R. 1-2), and accompanied it 
with a motion for an order to suppress and return 
evidence (R. 3). Both the petition and the motion 
were applying for substantially the same relief. 
As before stated, a special appearance was entered 
on behalf of the appellee in order to object to the 
jurisdiction of the court over the appellant’s ap¬ 
plication (R. 3). After hearing and considering 
the case, the Court treated appellant’s motion as 
an application for a rule to show cause on the ap¬ 
pellee, denied said motion, refused to issue said 
rule, and dismissed the petition (R. 4). It is sub¬ 
mitted that the procedure followed in the case was 
proper in view of the decision of this Court in 
United States, ex rel. Holzendorf, v. Hay, 20 App. 
D.C. 576. 
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III 

CONCLUSION 

For the reasons herein set forth, it is respect¬ 
fully submitted that the order of the court below 
dismissing appellant’s petition, refusing to |issue a 
rule to show cause, and denying his motion should 
be affirmed with costs. 
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